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NEGLIGENCE CASES 


Malpractice Action against Dentist—An amendment to a complaint 
to include in its allegations the negligence as to the manner of 
treatment administered by a dentist would not set up a new cause 
of action in a malpractice suit (Carpenter v. Blancheri, Calif. Dist. 
Ct. of App., J 404,226). 


Misjoinder in Malpractice Suit—A judgment for the defendant in a 
malpractice action was affirmed because of plaintiff’s misjoinder 
of parties and causes of action; the negligence of two doctors who 
had treated plaintiff on separate occasions for the same injury are 
separate and distinct causes and party-defendants (Kraft et al. v. 
Smith et al., Calif. Dist. Ct. of App., 404,225). 


Child’s Hand Caught in Escalator.—It was a question of fact whether 
or not the doctrine of attractive nuisance was applicable where a 
child was injured when his hand was caught in the “comb plate” 
of an escalator in defendant’s store; the doctrine of res ipsa 
loquitur was inapplicable as to the store manager, since the esca- 
lator was not under his control and management (Kataoka, etc., 
et al. v. The May Dept. Stores Co. et al., Calif. Dist. Ct. of App., 
404,224). 


Presumption of Bailee’s Negligence.—Plaintiff was denied recovery 
for the value of whiskey stored in defendant’s warehouse; it was 
held that there is no presumption of negligence on the part of the 
bailee from the mere proof of loss by theft (Rubinstein v. Washing- 
ton Cold Storage Co. et al., Wash. Supreme Ct., J 404,221). 


Prospective Tenant Injured.—Plaintiff was held to be an invitee 
when she was leaving defendant’s apartment building after having in- 
quired as to possible vacancies therein, and the court allowed her a re- 
covery for injuries sustained when defendant fell down the steps 
of the building, striking plaintiff (Oettinger v. Stewart et al., Calif. 
Dist. Ct. of App., | 404,222). 


Passenger Injured in Fall While Alighting from Street Car—Sudden 
Starting of Car.—The court affirmed a judgment for the plaintiff 
who was injured in a fall from defendants’ street car when the 
car was started up as plaintiff was alighting therefrom (Stein v. 
Cummings et al., d.b.a. Chicago Surface Lines, Ill. App. Ct., 
J 404,220). 


Recovery Over.—Defendants, whose employee injured a pedestrian 
while removing meat scraps from plaintiff’s restaurant, were obli- 
gated to pay the amount of a judgment rendered against plaintiff 
in favor of the pedestrian (Hollywood Barbecue Co., Inc. v. Morse 
et al., Mass. Supreme Jud. Ct., 404,219). 


Repairman’s Liability.—Plaintiff, who was employed to service a 
frigidaire and employed defendant to repair the electric motor, was 
entitled to sue defendant for the amount of judgments it was 
required to pay when a fire started in the repaired electric motor 
(Advanced Refrigeration Inc. v. United Motors Service, Inc., Ga. Ct. 
of App., 404,223). 
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Misrepresentations of Health—The insured’s representation 
that he was well, although he was stricken with galloping 
tuberculosis a month later, did not void his policy because 
the representation was merely his opinion and there was 
no intent to deceive (Woodmen of the World Life Ins. Co. v. 
Velasquez, Ariz. Supreme Ct., J 503,429). 

Community Property.—The insured’s former wife was entitled 
to that proportion of one-half of the proceeds of the policy, 
on which the beneficiary had been changed, which had been 
paid for out of their community funds (Metropolitan Life 
Ins. Co. v. Skov et al., U. S. Dist. Ct., Dist. of Ore., J 503,428). 


Disability Benefits.—The insured, disabled from practicing den- 
tistry by an injury to his hand, but able to earn a small 
income by operating his peach farm, was entitled to dis- 
ability benefits under his policy (Dunlap v. The Travelers 
Ins. fe. S. C. Supreme Ct., 503,427). Notice of Disability. 
—A doctor’s certificate given by the insured to his employer 
was not sufficient notice to the insurer of a disability claim 
under a group policy, since there was no evidence that the 
employer was the agent of the insurer (Wing v. John Han- 
cock Mutual Life Ins. Co., Mass. Supreme Jud. Ct., 503,425). 


Use of Reserve.—A provision in a life insurance policy whereby 
the company agreed, at the request of the insured, to apply 
the reserve to keep the policy in force after default through 
automatic premium loans was as favorable to the insured as 
specified in the state law (Olin v. Phoenix Mutual Life Ins. 
Co. of Hartford, Conn., Ind. App. Ct., 503,219). 

Beneficiary of Fraternal Society Insurance.—Under the laws of 
Texas, an individual without an insurable interest may be 
designated beneficiary of a death benefit provided for in a 
certificate issued by a fraternal benefit society (Castillo v. 
Canales, Tex. Supreme Ct., ff 503,426). 

Reinstatement of Lapsed Policy.—Since the object of the insur- 
ance contract was the reinstatement of the lapsed policy and 
not a contract for new insurance, the insurer’s defense that 
the policy was cancelled for fraud in a former equity action 
was upheld (Wholey v. The Columbian National Life Ins. Co., 
R. I. Supreme Ct., J 503,430). 


*% AUTOMOBILE 


Insurance Questions.—An insured did not recover for the theft 
of her car, since she did not maintain the burden of proving 
that it was stolen, but rather the jury concluded that her 
drunken husband had run it into a quarry (Purcell v. The 
Michigan Fire & Marine Ins. Co. of Detroit, Mich., Ky. Ct. of 


App., 707,814). Compulsory Insurer.—The compulsory 
insurer of defendant trucking company was properly joined 
in this wrongful death action even though the insurer’s lia- 
bility was limited to less than the actual damage prayed for 
(Daniel, Admr. v. Tower Trucking Co. et al., S. C. Supreme 
Ct., 7 707,812). 

Intersection Collisions.—Plaintiffs did not recover for injuries 
sustained when their car collided with a truck entering the 
highway from a stop street, since there was evidence that 
plaintiffs were speeding on the left side of the road (Stallinger, 
Sr., et al. v. Johnson et al., Idaho Supreme Ct., { 707,805). 
Parked Truck Obstructing View.—Plaintiff stated a cause of 
action in her suit to recover for personal injuries sustained 
in an intersection collision with a speeding car against the 
owners of a bakery truck which was parked near the inter- 
section, in violation of an ordinance, obstructing the view 
(Williams v. Grier et al., Ga. Supreme Ct., § 707,818). Minor 
Bicyclist Killed—In an action by the parents of a boy 
bicyclist, who was killed in an intersection collision with 
defendant’s bus, it was error to refuse requested charges 
on contributory negligence, since this issue was one which 
the parents were privileged to defend (Kelley et al. v. City 
and County of San Francisco et al., Calif. Dist. Ct. of App., 
{ 707,816). 

Opposing Traffic Collisions—In an action arising out of an 
opposing traffic collision, the court properly denied plaintiff's 
requests for rulings which required findings as a matter of 
law, on conflicting or no evidence, that defendant was guilty 
of specific acts of negligence (Perry v. Hanover, Mass. Su- 
preme Jud. Ct., § 707,809). Over Center Line on Curve.— 
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Plaintiff recovered for personal injuries sustained and prop- 
erty damage caused when defendant’s gasoline truck which 
was over the center line of the highway collided with his 
approaching car on a curve (Phillips Petroleum Company v, 

apps, Tex. Ct. of Civ. App., J 707,810). Wrong Side of 
Road.—Under conflicting evidence, defendants recovered on 
a cross action for damages sustained when there was an 
opposing traffic collision with plaintiff's automobile which 
was on the wrong side of the road (Killen v. Stanford et al, 
Tex. Ct. of Civ. App., f 707,819). 

Municipality’s Liability—A municipality’s violation of a statute 
requiring it to keep its streets and public ways open, in 
repair and free from nuisance did not constitute negligence 
ber se (Larson v. The Cleveland Ry. Co. et al., Ohio Supreme 
Ct., 7 707,817). 

Daughter’s Action Against Father.—Plaintiff did not recover 
for personal injuries sustained while riding in an automobile 
negligently operated by her father, who was driving her to 
an airport where she was to take a lesson in operating an 
airplane (Brennan v. Brennan, N. Y. Supreme Ct., App. Div., 
1 707,800). 

Truck and Automobile Collision.—Plaintiffs, husband and wife, 
recovered for injuries sustained by the wife while riding in 
a truck owned by the husband and operated by his chauffeur 
when it collided with defendants’ automobile (Kramer et al. 
v. Lantry et al., N. Y. Supreme Ct., App. Div., J 707,801). 

Read-End Collisions.—Plaintiff did not recover for injuries sus- 
tained in a rear-end collision with defendant’s truck which 
suddenly decreased its speed on a rainy night without sig- 
nalling, since he was guilty of contributory negligence in 
acquiescing in his host’s negligent driving (Curtis v. Fahle 
et al., Kan, Supreme Ct., 707,803). Sudden Stopping. — 
It was error to direct a judgment for the motorist who made 
a sudden stop without signalling which resulted in the speed- 
ing cab in which plaintiff was riding colliding with the rear 
end of the automobile (Ritholz v. Yellow Cab Co. et al., Ill. 
App. Ct., 707,808). Identification of Defendants.—The trial 
court erred in granting a nonsuit in plaintiff’s action for 
damage caused to his automobile in a rear-end collision with 
defendants’ gasoline transport truck, since plaintiff had made 
out a prima facie case identifying defendants with “Bice 
Brothers” (Hill v. Bice et al., Idaho Supreme Ct., {[ 707,815). 

Street Car and Automobile Collision.—Plaintiff did not recover 
for damage caused to his automobile when, as he made a 
left turn across the tracks to enter a driveway, the car was 
struck by the oncoming street car, since plaintiff’s negligence 
in turning when the street car was 75 feet away was the 
proximate cause of the accident (Wolff v. Capital Transit Co., 
D. C. Mun. Ct. of App., { 707,804). 

Negligent Warranty.—A used car seller was held answerable 
for a negligent warranty that a car was in perfect condition 
when it was in fact defective and caused injury to its pur- 
chaser (Boos v. Claude et al., d.b.a. Murphy Finance Co., 
S. D. Supreme Ct., J 707,807). 


Carriers’ Liability—A bus passenger, who had placed her purse 
on an arm rest and left the bus without it, did not recover 
for the loss of the purse and its contents, since the carrier 
was only liable for the failure to exercise ordinary care 
(Southeastern Greyhound Lines, Inc. v. Berrie, Ala. Ct. of App. 
{ 707,813). Limitation in Pass.—The stipulation in a rail- 
road pass relieving a railroad company from liability for 
negligence did not relieve a bus driver of liability for his 
individual negligence in transporting the holder of the pass 
between railroad stations on behalf of the railroad company 
(Parker v. Bissonette, S. C. Supreme Ct., J 707,811). 

Railroad Crossing Collisions.—Plaintiff recovered for the death 
of a motorist in a railroad crossing collision, the court re- 
fusing to hold the motorist guilty of contributory negligence 
as a matter of law in failing to look and listen (Guess, Adms, 
v. N. Y. Central R. R. Co., Ill. App. Ct., 1 707,802). Familiarity 
with Crossing.—An administratrix recovered for the wrong- 
ful death of her decedent in a railroad crossing colli- 
sion, since the crossing signals were not given and the 
deceased, who was not familar with the crossing, might have 
concluded that the crossing was not where it was (Robison, 
Admx. v. Northern Pacific Ry. Co., U. S. Dist. Ct. E. D. 
Wash., { 707,806). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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